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Foreworg

The Lobbying Act continues to
be widely criticised despite some
important changes to the law
achieved in Parliament.

Our inquiry shows that even
before the Act comes into force it
has had a chilling effect on plans
for organisations speaking out

on issues from climate change
to assisted dying. It is also tying
some of our best loved charities and campaign groups in
unnecessary red tape.

Democracy relies on the electorate hearing a range of views —
not just those of politicians.

The Commission on Civil Society and Democratic Engagement
remains of the view that in trying to ward off a hypothetical
abuse of the electoral system the Government is inflicting
unnecessary and unenforceable regulation on campaigning
groups, that now play such a key role in keeping our
democracy alive.

0. e

Richard Harries
Lord Harries of Pentregarth

Chair of the Commission on Civil Society and Democratic
Engagement

September 2014
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About the Commission on Civil
Society and Democratic Engagement

The Commission on Civil Society and Democratic Engagement
was established in September 2013 in response to concerns
about a potential ‘chilling effect’ on campaigning of Part 2 of the
Transparency in Lobbying, Non-party Campaigning, and Trade
Union Administration Bill.

The Commission consulted with stakeholders, including charities,
campaign groups and the Electoral Commission, who were not
consulted by Government before it tabled the legislation. Two
evidence-based reports were subsequently published. The first
was a critique of Part 2 of the Lobbying Bill, which resulted in the
Bill being paused in Parliament to allow time for further scrutiny.
The second was a set of recommendations for changes to Part 2
of the Bill — many, though not all, were adopted by Government.

The Commission is supported by over 150 charities and campaign
groups. A full list of supporters and further information about the
Commission is available at www.civilsocietycommission.info
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Executive summary

Following the deep and widespread concern about the Lobbying Bill
as it passed through parliament, the Harries Commission has opened
an inquiry into the impact of the law on civil society and democratic
engagement.

This is an interim report of the inquiry addressing the impacts of the
law ahead of the start of the regulated period. The Commission will
report again on the impacts during the regulated period.

In its initial stages, the inquiry has drawn on evidence from across
the third sector — including a survey of a representative range of
over 50 charities, campaign and voluntary groups, faith groups, and
from the Electoral Commission.

Our inquiry has found that the Lobbying Act is already limiting
charities and campaign groups from speaking out on important
issues ahead of the general election.

63% of survey respondents stated that
compliance with the Act will make some
or all of their organisational or charitable
objectives harder to achieve.

The main impacts of the law so far are:

1. Chilling effect

Many NGOs are more cautious about campaigning on politically
contentious issues because they fear breaking the new law or the
reputational risk of vexatious complaints.

“We are re-considering our usual manifesto activity
leading up to the election.

“Although none of it is intended to be — or has ever
been — party political, there is now a risk that certain
politicians will try to make examples of anything we do
and try to harm us financially or harm our reputation.

“For this reason we have to be careful about what we
say. Even though the issues are very serious and we
need to be hard-hitting in our communications to all
politicians.

“Anything we say is now at risk of being wilfully
misinterpreted.”

Anonymised medium-sized NGO
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2. Red tape

The new law and associated guidance is consuming disproportionate
resources that the public has donated to the causes they believe in.

20% of respondents had already spent
more than 10 working days understanding
and/or adjusting plans based on the
Electoral Commission guidance.

3. Coalition campaigning

The new law makes it almost impossible for charities and campaign
groups to work together speak out on politically contested issues as
they did before the Act.

“We would usually coalition build in the period between
now and the election on a range of our issues.

“We're now not going to do this because of the
potential administrative burden of having to register as
part of a joint campaign.”

Anonymised small NGO

Recommendations:

1. The Lobbying Act should be repealed, except for the increase
in registration thresholds. This would have the effect of temporarily
reverting to the previous Political Parties, Elections and Referendums
Act 2000. A new law should be consulted on, with appropriate
pre-legislative scrutiny in Parliament, and passed into law at

least two years before a general election in order to give affected
organisations time to prepare.

2. Politicians from all parties, the Electoral Commission and

the Charity Commission should actively defend charities and
campaign groups speaking out on contentious issues during
this regulated period in order to minimise any chilling effect.

3. The Electoral Commission should consider seeking views
from non-party campaigners on any new draft guidance before
publication.

The Commission is concerned about further potential impacts of the
Lobbying Act on civil society and democratic engagement during the
regulatory period. Our inquiry will continue to gather evidence and
will consider:

e The impact of national and constituency spending limits
on charity and campaign group’s ability to deliver their
organisational goals.

e The impact of any complaints and any investigations into NGO
campaigning under the Lobbying Act.

e The Electoral Commission’s approach to handling of allegations,
media comment and proportionate use of its powers.
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1. Understanding the new law

i) Problems with timing of the guidance

The Electoral Commission produced guidance on 14 July
after the law was passed on 5 February 2014. This was in an
unusually short period of time between Royal Assent and the
start of the regulated period, for guidance to be written.

Jenny Watson, Chair of the Electoral Commission, said:

“Developing our guidance has been a challenge
in the time allowed us. However, we are grateful
for the support both you and the Commission
gave to delaying the start of the regulated period
as the Bill passed through Parliament. This has
proved invaluable and helped us really take on
board the views of others as we developed our
approach.”

This allowed less than nine weeks between guidance being
published and the start of the regulated period for NGOs to
develop their campaign plans ahead of the election.

Almost half of survey respondents said
that their planning timelines had been
delayed because of the introduction

of the Lobbying Act and the new
guidance.

“We have had to review our campaign plans and
delay drawing them up as we awaited guidance
on what is permitted.”

Campaign for Better Transport

“The timescale between Electoral Commission
guidance being published and regulated
period for General Election beginning was very
short, making it hard to decide clearly on our
organisational position in time.”

RESULTS UK

“We have delayed making plans for campaigns
relating to the General Election in order to read
the Electoral Commission Guidance.”

Chwarae Teg

“The long wait for guidance delayed our
planning.”
Anonymised large NGO

Recommendation:

Any new law should be introduced at least two years before a
general election.

ii) Problems with clarity of the guidance

Many charities and campaign groups gave evidence to our
inquiry about problems they faced planning campaigns that
would take place during the regulated period because of
unclear guidance from the Electoral Commission.

The initial guidance published raised sector-wide concern that
it did not properly reflect the meaning of the law. A letter' to
the Electoral Commission from ACEVO, Bond and 38 Degrees
raised the following concerns:

The guidance being incorrect in law

The lack of clarity about ‘reasonably regarded’
The inadequate examples of unregulated activity
The number of guidance documents produced

Subsequently the Electoral Commission amended their
guidance on 29 August (changes to non-party campaigner
guidance) to make it clearer that only activity that is
‘intended to influence’ would be subject to regulation — not
just campaigning on issues that happen to be politically
contentious.

Notwithstanding this change, many NGOs gave evidence that
they found the guidance confusing.

Amongst the 36 respondents to our
survey who had read all or most of
the Electoral Commission’s Guidance
documents, one third said that after
reading the guidance they were
somewhat unclear or very unclear
about what their organisation needed
to do in order to comply with the
Lobbying Act.

1 See civilsocietycommission.info website for full details of evidence collected
in the inquiry.
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Amongst the 36 respondents who had
read all of, or most of, the guidance
documents only 2 people stated that
they didn’t have any unanswered
questions. The other 34 respondents
all stated that they had a number of
unanswered questions especially
regarding the definition of regulated
activity, what ‘reasonably regarded’
means and what counts as altered or
increased activity.

“As there is a lack of clarity in the guidance it is
hard to say whether we will meet the purpose test
ornot.”

Anonymised large NGO

“Lack of clarity in the wording of the legislation
cannot be resolved by the Electoral Commission’s
guidance — therefore the issues of ‘reasonably
regarded’ remain open to interpretation.”

RESULTS UK

“We are members and initiators of a number of
advocacy coalitions and we are unclear how the
Act will impact these.

“The guidance from the Electoral Commission is
in our view unclear and unhelpful in a number of
respects.”

Ekklesia

“It would have been more helpful if clearer examples
of what wouldn’t pass purpose test had been
included in the Electoral Commission’s guidance.”

Anonymised large NGO

“The main issue is trying to work out what will or
won't meet the purpose test. More information
on what ‘reasonably regarded as intended to
influence’” means would be welcome.

“The guidance also doesn’t seem to have
been written with much regard to common
campaigning tactics or the dynamics of
campaigning during an election period.”

Anonymised large NGO

“The combination of unclear law and guidance
makes it difficult to give definitive advice to
organisations with more complex needs.

“Very few are actually campaigning in a way the
public would see as politically partisan, yet they
are spending significant time and resources on
establishing whether or not they fall within the
regulation.”

Ros Baston, Baston Legal

The definition of a member of the public compared to a
committed supporter was an issue that many NGOs say is
unclear.

64% of the 53 survey respondents
stated that they had unanswered
questions about who is a member of
the public and who is a committed
supporter.

“Ultimately, being a member of a religious

group is about values and beliefs. While some
organisations may have clear joining procedures
involving membership fees, it is simply not how
the majority of churches, synagogues or mosques
operate.”

Religious Society of Friends (Quakers) in Britain.

The Electoral Commission has stated that it is seeking to make
reading the guidance clearer.

“We are producing a flowchart to aid navigation
through the various documents.”

Jenny Watson, Chair of the Electoral Commission,
10 September 2014

The Electoral Commission sought input from campaigners
before writing the guidance — including meetings with

over 50 NGOs and an online survey. However, the Electoral
Commission did not consult on a draft of their guidance before
publication — as some NGOs had requested.

Recommendation:

The Electoral Commission should consider seeking views from
a range of non-party campaigners on any new draft guidance
before publication.
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2. Limitations to legitimate

campaigning

i) Chilling effect

Many NGOs are more cautious about campaigning on
politically contentious issues because they fear breaking the

law or the reputational risk of vexatious complaints.

63% of survey respondents stated that

compliance with the Act will make

some or all of their organisational or
charitable objectives harder to achieve.

30 of the 53 survey respondents are
currently planning not to register as

third-party campaigners in the lead
up to the 2015 General Election. Of

these, 8 organisations (or almost one

third) indicated that this is because

they have changed their campaigning
plans to ensure that they do not need

to register (i.e. by reducing their
budget so that they won't reach the

registration threshold, or by changing

their own campaigning plans or
by changing plans for the coalition

campaigns that they are involved with).

“We are re-considering our usual manifesto
activity leading up to the election.

“We have in the past produced election briefings
and commentary on a range of policy issues, with
advocacy for change based on our work as a
think-tank.

“We are having to think carefully how and what
We say on certain topics, which feels to be a
constraint on free speech and thought.”

Ekklesia

“This Act has already impacted on our
campaigning — most notably by making senior
staff nervous about compliance with the law — so
we are scaling back some campaigning ‘to be on

the safe side’.
Anonymised medium-sized NGO

“The arguments made in favour of this legislation
contained thinly veiled references to organisations
like mine that need to speak out on behalf of
disadvantaged groups.

“I can only assume it follows from this that we
may be the target of any organised complaints
taken under the Act.

“Perhaps, as intended, this has the potential to
have a chilling effect on our activities.”

Anonymised medium-sized NGO

“Electoral Commission investigations will make
trustees and senior management nervous about
campaigning activity.

“As an organisation which is very new to
campaigning, a complaint, however unfounded,
would probably set us back.”

Anthony Nolan

“Although none of it is intended to be — or has
ever been — party political, there is now a risk that
certain politicians will try to make examples of
anything we do and try to harm us financially or

Some NGOs expressed concern about campaigning on issues
that may become controversial during the regulated period.

harm our reputation.
“For this reason we have to be careful about

what we say. Even though the issues are very

serious and we need to be hard-hitting in our
communications to all politicians.

“Anything we say is now at risk of being wilfully

misinterpreted.”
Anonymised medium-sized NGO

“Our main worry is that as issues emerge over
the coming months that we may not be able to
respond to them as strongly as we would usually
for fear of drawing unwanted, but unwarranted,
attention on our campaigning work.”

Anonymised medium-sized NGO

“We work as a government partner, providing
services around homelessness, employment and
addiction — among others.
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“If one of those becomes an election issue, the
Salvation Army would have valuable expertise
to contribute to the debate. However, we worry
that unplanned work could push us above the
spending limits.”

The Salvation Army

Recommendation:

Politicians from all parties, the Electoral Commission and the
Charity Commission should actively defend charities and
campaign groups speaking out on contentious issues during
this regulated period in order to minimise any chilling effect.

i) Red tape and costs of compliance

In their evidence, NGOs expressed concern that understanding
the law and associated guidance, as well as managing

their campaigns to ensure that they comply, is consuming
disproportionate resources.

e (Qut of the 53 organisations who
responded to the survey, only 3 had
spent less than 1 day (to date) working
out what the Electoral Commission’s
guidance for non-party campaigners
means for their organisation and/or
adjusting their plans accordingly.

e 20% of respondents had spent more
than 10 working days understanding
and/or adjusting plans based on the
guidance.

¢ In order to be confident that all relevant
staff understand the new law, one
organisation reported that they had run
a 3 hour training session for 100 staff
members.

¢ 86% of respondents stated that their
Management Teams (or equivalent)
had read or been briefed on (or will be
imminently briefed on) the Electoral
Commission’s guidance for non-party
campaigners.

The following statements, taken from our recent survey,
represent very consistent feedback from across the sector.

“We have decided to make sure that our
campaign actions do not meet the purpose test as
we fear the administrative burden of registration
will be disproportionately high for a small
advocacy team in a medium-sized organisation.”

Anonymised medium sized NGO

“Monitoring and managing regulated spending
will put added pressure on staff time and take
them away from work they would ordinarily be
doing to achieve our organisation’s objectives.”

Chwarae Teg

“We have had to spend significant — and
disproportionate — time at Senior Management
Team discussing the Act.

“We have sought legal advice — which we had not
budgeted for, so this has to come directly from
campaigning activity budgets.

“We have had to implement training and

briefings for staff and trustees — all of which
takes away from the time needed to deliver our
campaigning.”

Medium-sized NGO

“Staff time has been significant in digesting the
guidance and disseminating the guidance.

“Also significant staff time is being spent to
analyse current planned campaign activity.”

Anonymised large NGO

“A significant amount of staff time — and
therefore organisational resource — has been
spent on trying to work out exactly what the Act
will mean for us.”

Anonymised large NGO

Organisations that do not anticipate the need to register with
the Electoral Commission reported associated bureaucratic
burdens in relation to the Lobbying Act.

For example, Dignity in Dying’s campaign for the legalisation
of assisted dying — usually treated as a conscience issue —

requires a great deal of awareness-raising activity with MPs
and PPCs around election time.

Tom Davies, Parliamentary Officer at Dignity in Dying, said:

“We are concerned there will be an administrative
burden whether or not we register with the
Electoral Commission.

“As an organisation that campaigns on a
contentious issue of huge public interest, we are
concerned about vexatious complaints.

“We are preparing extensive evidencing and

auditing of all activities that in any way engage

with the legislation.”
Despite not expecting to register, The Wildlife Trusts estimate
that attendance at meetings, production of papers, facilitation
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of internal communications and discussion of legal guidance
and advice have already cost them in the region of £5,000
in staff time and related costs. Developing and delivering
detailed guidance to Trusts will probably cost a further
£2,000—-£3,000.

Many organisations have sought legal advice about their
exposure to regulated spending and how to adapt campaigns
to minimise it.

Out of the 53 survey respondents,
three organisations that are currently
planning not to register as third-party
campaigners reported that they have
already spent more than £1,000
seeking legal advice. One organisation
reported that they have received
pro-bono legal advice to the value of
£10,000.

“Friends of the Earth is fiercely party politically
independent but we campaign on some issues,
like fracking, that are hotly politically contested.

“We instructed a lawyer to assess all of our
planned campaigning during the regulated
period and to advise on how we could minimise
unintended regulated spending.

“Our legal advice has cost £1776.00 so far.
We expect to need further legal advice as our
campaign plans develop.”

Friends of the Earth

jii) Coalition campaigning

NGOs gave evidence that the new spending limits make it
almost impossible for charities and campaign groups to work
together to speak out on politically contested issues as they
did before the Act.

Out of the 53 survey respondents, 10
organisations reported that they have
already made a decision not to join any
new coalition campaigns in the lead up
to the 2015 General Election.

“We have had to change our plans for a joint
campaign with another organisation — to have a
better handle on our expenses, and to allow us to
focus our expenditure on our own campaigns.

“We had already started this campaign, but it
looks likely that because of the costs involved we

will have to distance ourselves from the campaign
and not act in a way that will deemed to be
working to a joint plan.”

Anonymised large NGO

“We would usually coalition build in the period
between now and the election on a range of our
issues.

“We’re now not going to this because of the
potential administrative burden of having to
register as part of a joint campaign.

“Whilst we can carefully manage our own plans to
avoid having to register, we can't be as sure that
coalition partners will be as careful.”

Anonymised small NGO

Organisations expressed concern about how different
structures, including federated structures and local groups, are
subject to the regulation.

“Although Quakers in Britain is one church,

it is made up of different registered charities,
including the national body, 71 regional groups
and a small number of other networks or groups
— meaning multiple sets of charity trustees.

“If we registered as one church, it would be
incredibly difficult to monitor and manage the
activities of each separate charity. We therefore
expect to register the centrally managed work
of Quakers in Britain, not of individual Quaker
meetings.”

Religious Society of Friends (Quakers) in Britain

The Wildlife Trusts is a federated charity comprising of 50
separate registered charities, 48 of which operate within the
UK. Its communication and governance arrangements balance
national coordination and local decision-making.

“The Lobbying Act does not seem to be written
with an understanding of how organisations like
ours are structured.

“Under the terms of the Lobbying Act, the 48

of The Wildlife Trusts” individual charities that
operate within the UK would almost certainly be
considered to be a coalition working together to a
joint plan.

“Organising and co-ordinating collective
recording and reporting of regulated activity and
expenditure would be complicated and expensive.

“It will be far simpler and cheaper for The Wildlife
Trusts to avoid the need to register, than to
register and attempt to comply with the legal
requirements of doing s0.”

The Wildlife Trusts



IMPACT OF THE LOBBYING ACT ON CIVIL SOCIETY AND DEMOCRATIC ENGAGEMENT

3. Conclusion

Our inquiry has produced some early concerning results —
even before the Lobbying Act regulated period has begun.

63% of survey respondents stated that compliance with the
Act will make some or all of their organisational or charitable
objectives harder to achieve.

What is clear is that the law, whether intentionally or not, is
having a chilling effect on NGOs — making them less likely to
speak out on issues that their organisation stands for.

Charities and campaign groups are facing considerable
bureaucratic hurdles to prepare themselves for the start of the
regulated period.

NGOs are finding the law a substantial barrier to working in
coalitions with other organisations — which is a central way
that groups ensure public donations are spent to maximum
effect.

Impact on civil society and democratic
engagement

It is too early to measure the impact of the Lobbying Act on
civil society and democratic engagement. The Commission will
therefore continue our inquiry during the regulated period and
will report at a later date.
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Appendix

Evidence was gathered for this report:; e Through interviews with and written submissions from
e Through an online survey drawing evidence from 53 ingividual charities, campaign and voluntary groups and
charities, campaign and voluntary groups, and faith faith groups.
groups — promoted very widely within the third sector. e |n writing from the Electoral Commission.

Organisations that agreed to be quoted are listed below,

others asked for their submissions to be anonymised: Full details of the evidence are on the Commission website:

ActionAid UK www.civilsocietycommission.info
Anthony Nolan

AOA

Barnardo’s

Bond

Campaign for Better Transport
CAMRA

Cancer Research UK

Child Poverty Action Group
Christian Aid

Chwarae Teg

Concern Worldwide

Ekklesia

Electoral Reform Society
Friends of the Earth
Greenpeace UK

Guide Dogs

Health Poverty Action
International HIV/AIDS Alliance
Islamic Relief

Jewish Leadership Council
Lancashire Badger Group
Macc

National Pensioners Convention
NAVCA

Oxfam

Parkinson's UK

People & Planet

Plan UK

Progressio

Quakers in Britain

RESULTS UK

RSPB

RSPCA

Save the Children

Scottish Churches Parliamentary Office / The Church of
Scotland

Shelter

SMK

Tearfund

The Royal British Legion
Trocaire

Womankind Worldwide
WWF-UK
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